Notice to Readers

The verson of 34 C.F.R. Part 110 found here incorporates the amendments made in the notice of Fina
Regulations published in the Federal Register on November 13, 2000, 65 Fed. Reg. 68050, and
effective on December 13, 2000. The officid verson of this amended regulation does not gppear in the
2000 edition of the Code of Federd Regulations but will be available in the 2001 edition. If thereisa
discrepancy between the November 13, 2000 Federal Register notice and the verson of 34 C.F.R.
Part 110 in this document, the November 13, 2000 Federal Register notice prevails.
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Subpart A -- General
§ 110.1 What isthe purpose of ED's age discrimination regulations?

The purpose of these regulaionsisto set out ED's rules for implementing the Age Discrimination
Act of 1975. The Act prohibits discrimination on the basis of age in programs or activities receiving
Federa financid assstance. The Act permits federally asssted programs or activities, and recipients of
Federad funds, to continue to use age digtinctions and factors other than age that meet the requirements
of the Act.
(Authority: 42 U.S.C. 6101-6103)
§110.2 Towhat programsor activities do these regulations apply?

(8 These regulations gpply to any program or activity receiving Federd financia assstance from
ED.

(b) These regulations do not apply to --

(1) An age digtinction contained in thet part of a Federal, State, or local statute or ordinance
adopted by an elected, generd purpose legidative body that --

() Provides any benefits or assistance to persons based on age;

(i) Egablishes criteriafor participation in age-related terms; or

(iii) Describes intended beneficiaries or target groups in age-related terms; or

(2) Any employment practice of any employer, employment agency, |abor organization, or any

labor-management joint apprenticeship training program, except any program or activity recaiving
Federd financia assistance for employment under the Job Training Partnership Act (29 U.S.C. 1501 et



seq.).
(Authority: 42 U.S.C. 6103)
8 110.3 What definitions apply?

The following definitions gpply to these regulaions: Act means the Age Discrimination Act of
1975, asamended (Title 11 of Pub. L. 94-135).

Action means any act, activity, policy, rule, sandard, or method of adminigtration, or the use of
any policy, rule, sandard, or method of adminigtration.

Age means how old a person is, or the number of years from the date of a person's birth.
Age distinction means any action usng age or an age-related term.

Age-related term means aword or words that necessarily imply a particular age or range of
ages (eg., "children," "adult,” "older persons,” but not "student™ or "grade”).

Agency means a Federd department or agency that is empowered to extend financid
assistance.

Applicant for Federal financial assistance means one who submits an application, request, or
plan required to be gpproved by a Department officia or by a recipient as a condition to becoming a
recipient or subrecipient.

Department means the United States Department of Education.

ED means the United States Department of Education

Federal financial assistance means any grant, entitlement, loan, cooperative agreement,
contract (other than a procurement contract or a contract of insurance or guaranty), or any other
arrangement by which ED provides or otherwise makes available assstance in the form of --

(& Funds;

(b) Services of Federal personnel; or

(c) Real and persond property or any interest in or use of property, including --

(1) Transfersor leases of property for less than fair market value or for reduced consideration;
and

(2) Proceeds from a subsequent transfer or lease of property if the Federa share of itsfair
market valueis not returned to the Federa Government.

Program or activity meansdl of the operations of—



(8(2) A department, agency, specid purpose didtrict, or other insrumentaity of a State or local
government; or

(2) The entity of a State or local government that distributes such assistance and each such
department or agency (and each other State or local government entity) to which the assstance is
extended, in the case of assstance to a State or loca government;

(b)(2) A college, univerdity, or other postsecondary ingtitution, or a public system of higher
education; or

(2) A loca educationd agency (as defined in 20 U.S.C. 8801), system of vocationa education,
or other school system;

(©)(2) An entire corporation, partnership, other private organization, or an entire sole
proprietorship—

(i) If assstanceis extended to such corporation, partnership, private organization, or sole
proprietorship as awhole; or

(i) Which is principaly engaged in the business of providing education, hedth care, housing,
socid services, or parks and recreation; or

(2) The entire plant or other comparable, geographicaly separate facility to which Federd
financid assstanceis extended, in the case of any other corporation, partnership, private organization,
or sole proprietorship; or

(d) Any other entity that is established by two or more of the entities described in paragraph (a),
(b), or (c) of this section; any part of which is extended Federd financid assistance.

(Authority: 42 U.S.C. 6107)

Recipient means any State or its politica subdivison, any ingrumentdity of a State or its
politica subdivision, any public or private agency, inditution, organization, or other entity, or any person
to which Federal financia assstance from ED is extended, directly or through another recipient.
"Recipient” includes any successor, assignee, or transferee of a recipient, but excludes the ultimate
beneficiary of the assstance.

Secretary means the Secretary of Education, or his or her designee.

Subrecipient means any of the entities in the definition of "recipient” to which arecipient extends
or passes on Federd financid assstance. A subrecipient is generaly regarded as arecipient of Federa
financid assstance and has dl the duties of arecipient in these reguletions.

United Sates means the fifty States, the Commonwedth of Puerto Rico, the Didtrict of
Columbia, Guam, the Virgin Idands, American Samoa, Wake Idand, the Trust Territory of the Pacific
Idands, the Commonwealth of the Northern Mariana ldands, and the territories and possessions of the
United States.



(Authority: 42 U.S.C. 6103)
Subpart B — Standards for Deter mining Age Discrimination
§110.10 Rules against age discrimination.

The rules stated in this section are subject to the exceptions contained in §8§ 110.12 and 110.13
of these regulations.

(&) General rule. No person in the United States shall, on the basis of age, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any program or
activity recalving Federd financid assstance.

(b) Specific rules. A recipient may not, in any program or activity receiving Federd financiad

assigtance, directly or through contractud, licensing, or other arrangements, use age digtinctions or take
any other actionsthat have the effect, on the basis of age, of --

(1) Exduding individuas from, denying them the benefits of, or subjecting them to discrimination
under aprogram or activity receiving Federd financia assstance; or

(2) Denying or limiting individuas in their opportunity to participate in any program or activity
receiving Federd financid assstance.

(c) Other forms of discrimination. The specific forms of age discrimination listed in paragraph
(b) of this section do not necessarily condtitute a complete list.

(Authority: 42 U.S.C. 6101-6103)
8 110.11 Definitions of " normal operation” and " statutory objective."

For purposes of these regulations, the terms normal operation and statutory objective have
the following meaenings

(8 Normal operation means the operation of a program or activity without Sgnificant changes
that would impair its ability to meet its objectives.

(b) Statutory objective means any purpose of aprogram or activity expresdy stated in any
Federd statute, State statute, or local statute or ordinance adopted by an elected, general purpose
legidative body.

(Authority: 42 U.S.C. 6103)

§ 110.12 Exceptionsto the rules against age discrimination: Normal operation or statutory
objective of any program or activity.

A recipient is permitted to take an action otherwise prohibited by § 110.10 if the action
reasonably takes into account age as a factor necessary to the norma operation or the achievement of
any statutory objective of a program or activity. An action reasonably takes into account age as a factor



necessary to the normal operation or the achievement of any statutory objective of a program or
adtivity, if --

(a) Ageisused as ameasure or gpproximeation of one or more other characterigtics;

(b) The other characteristic or characteristics must be measured or gpproximated in order for
the norma operation of the program or activity to continue, or to achieve any statutory objective of the
program or activity;

(c) The other characteristic or characteristics can be reasonably measured or approximated by
the use of age; and

(d) The other characteristic or characteristics are impractical to measure directly on an individua
basis.

(Authority: 42 U.S.C. 6103)

§ 110.13 Exceptionsto therules against age discrimination: Reasonable factors other than
age.

A recipient is permitted to take an action otherwise prohibited by § 110.10 that isbased on a
factor other than age, even though that action may have a disproportionate effect on persons of different
ages. An action may be based on afactor other than age only if the factor bears a direct and substantia
relationship to the norma operation of the program or activity or to the achievement of a satutory
objective.

(Authority: 42 U.S.C. 6103)
§110.14 Burden of proof.

The burden of proving that an age distinction or other action fals within the exceptions outlined
in 88 110.12 and 110.13 is on the recipient of Federal financid assistance.

(Authority: 42 U.S.C. 6104)
§ 110.15 Affirmative action by recipients.

Even in the absence of afinding of discrimination, a recipient may take affirmative action to
overcome the effects of conditions that resulted in limited participation in the recipient's program or
activity on the basis of age.

(Authority: 42 U.S.C. 6103)
§ 110.16 Special benefitsfor children and the elderly.
If arecipient operating a program or activity provides specid benefits to the elderly or to

children, the use of age digtinctions is presumed to be necessary to the normal operation of the program
or activity, notwithstanding the provisions of § 110.12.



(Authority: 42 U.S.C. 6103)
§110.17 Agedigtinctions contained in ED'sregulations.

Any age distinction contained in regulations issued by ED is presumed to be necessary to the
achievement of a statutory objective of the program or activity to which the regulations apply,
notwithstanding the provisions of § 110.12.

(Authority: 42 U.S.C. 6103)

Subpart C—Duties of ED Recipients
§ 110.20 General responsibilities.

Each ED recipient has primary respongibility for ensuring that its program or activity isin
compliance with the Act and these regulations and shdl take steps to diminate violations of the Act. A
recipient aso has responsbility to maintain records, provide information, and to afford ED accessto its
records to the extent required for ED to determine whether the recipient isin compliance with the Act
and these regulations.

(Authority: 42 U.S.C. 6103)
§110.21 Notice to subrecipients.

If the recipient initidly receiving funds makes the funds available to a subrecipient, the recipient
shdl notify the subrecipient of its obligations under the Act and these regulations.

(Authority: 42 U.S.C. 6103)
§ 110.22 Information requirements.
Each recipient shdll --

(8 Provide ED with information that ED determines is necessary to ascertain whether the
recipient isin compliance with the Act and these regulations, and

(b) Permit reasonable access by ED to the books, records, accounts, reports, and other
recipient facilities and sources of information to the extent ED determines is necessary to ascertain
whether arecipient isin compliance with the Act and these regulations.

(Authority: 42 U.S.C. 6103)
§ 110.23 Assurancesrequired.
(8) Assurances. An gpplicant for Federd financia ass stance to which these regulations apply

shdl sgn awritten assurance, on aform specified by ED, that the program or activity will be operated in
compliance with these regulations. An gpplicant may incorporate this assurance by referencein



subsequent gpplications to ED.

(b) Duration of obligation. (1) Inthe case of Federd financid assstance extended in the form
of real property or to provide red property or structures on the property, the assurance will obligate the
recipient or, in the case of a subsequent transfer, the transferee, for the period during which the redl
property or structures are used for the purpose for which Federa financia assistance is extended or for
another purpose involving the provison of Smilar services or benefits.

(2) In the case of Federa financid ass stance extended to provide persona property, the
assurance will obligate the recipient for the period during which it retains ownership or possession of the

property.

(3) Indl other cases the assurance will obligate the recipient for the period during which Federa
financiad assstanceis extended.

(c) Covenants. (1) If Federd financia assstanceis provided in the form of red property or
interest in the property from ED, the instrument effecting or recording this transfer mugt contain a
covenant running with the land to assure nondiscrimination for the period during which the redl property
is used for a purpose for which the Federa financial assistance is extended or for another purpose
involving the provison of smilar sarvices or benefits.

(2) If no transfer of property isinvolved but property is purchased or improved with Federal
financial assstance, the recipient shall agree to include the covenant described in paragraph (b)(2) of this
section in the indrument effecting or recording any subsequent transfer of the property.

(3) If Federd financia assigtance is provided in the form of red property or interest in the
property from ED, the covenant must aso include a condition coupled with aright to be reserved by ED
to revert title to the property in the event of a breach of the covenant. If atrandferee of red property
proposes to mortgage or otherwise encumber the redl property as security for financing construction of
new, or improvement of existing, facilities on the property for the purposes for which the property was
transferred, ED may, upon request of the transferee and if necessary to accomplish that financing and
upon conditionsthat ED deems appropriate, agree to forbear the exercise of the right to revert title for
aslong asthe lien of the mortgage or other encumbrance remains effective.

(Authority: 42 U.S.C. 6103)
§ 110.24 Recipient assessment of age distinctions.

(@ Aspart of acompliance review under § 110.30 or acomplaint investigation under § 110.31,
ED may require arecipient employing the equivaent of 15 or more full-time employees to complete a
written sdf-evauation, in amanner specified by ED, of any age distinction imposed in its program or
activity recaiving Federd financid assistance from ED to assess the recipient's compliance with the Act.

(b) Whenever an assessment indicates a violation of the Act or these regulations, the recipient
shall take corrective action.

(Authority: 42 U.S.C. 6103)



8 110.25 Designation of responsible employee, notice, and grievance procedures.

(a) Designation of responsible employee. Each recipient shall designate at |east one employee
to coordinate its efforts to comply with and carry out its responsbilities under the Act and these
regulaions, including investigation of any complaints thet the recipient receives dleging any actions that
are prohibited by the Act and these regulations.

(b) Notice. A recipient shdl notify its beneficiaries, in acontinuing manner, of information
regarding the provisons of the Act and these regulations. The notification must dso identify the
respons ble employee by name or title, address, and telephone number.

(c) Grievance procedures. A recipient shall adopt and publish grievance procedures providing
for prompt and equitable resolution of complaints aleging any action that would be prohibited by the
Act or these regulations.

(Authority: 42 U.S.C. 6103)
Subpart D — Investigation, Conciliation, and Enfor cement Procedures
§ 110.30 Compliance reviews.

(8 ED may conduct compliance reviews, pre-award reviews, and other smilar procedures that
permit ED to investigate and correct violations of the Act and of these regulations. ED may conduct
these reviews in the absence of a complaint againgt arecipient. The review may be as comprehensive as
necessary to determine whether a violation of these regulations occurred.

(b) If acompliance review or pre-award review indicates a violation of the Act or these
regulations, ED atempts to achieve voluntary compliance with the Act. If voluntary compliance cannot
be achieved, ED arranges for enforcement as described in § 110.35.

(Authority: 42 U.S.C. 6103)
§110.31 Complaints.

(@ Any person, individualy or asamember of aclass or on behdf of others, may filea
complaint with ED aleging discrimination prohibited by the Act or by these regulations based on an
action occurring on or after July 1, 1979. A complainant shdl file a complaint within 180 days from the
date the complainant first had knowledge of the alleged discrimination. However, for good cause
shown, ED may extend thistime limit.

(b) ED atemptsto facilitate the filing of complaints, if possible, by-

(1) Accepting as a complete complaint any written statement that identifies the partiesinvolved
and the date the complainant first had knowledge of the dleged violation, describes generdly the action
or practice complained of, and is sgned by the complainant;

(2) Fredy permitting a complainant to add information to the complaint to meet the requirements
of acomplete complaint;



(3) Widdy disseminating informetion regarding the obligations of recipients under the Act and
these regulations;

(4) Notifying the complainant and the recipient of ther rights and obligations under the complaint
procedure, including the right to have arepresentative at al stages of the complaint procedure; and

(5) Notifying the complainant and the recipient (or their representatives) of their right to contact
ED for information and ass stance regarding the complaint resolution process.

() A complaint is considered to be complete on the dete that ED receives dl the information
necessary to processit, as described in paragraph (b)(1) of this section.

(d) ED returns to the complainant any complaint outside the jurisdiction of these regulations and
dtates the reason or reasons why it is outside the jurisdiction of the regulations.

(Authority: 42 U.S.C. 6103)
§110.32 Mediation.

(8 ED promptly refers to the Federal Mediation and Conciliation Service or to the mediation
agency designated by the Secretary of Health and Human Services, dl complaints that --

(1) Fal within the jurisdiction of the Act and these regulaions, unless the age digtinction
complained of is clearly within an exemption under § 110.2(b); and

(2) Contain dl information necessary for further processing.

(b) Both the complainant and the recipient shdl participate in the mediation process to the extent
necessary to reach an agreement or to make an informed judgment that an agreement is not possible.
The recipient and the complainant need not meet with the mediator at the same time, and the meeting
may be conducted by telegphone or other means of effective diaogue if a personad meeting between the
party and the mediator isimpractica.

(¢) If the complainant and the recipient reach an agreement, the mediator shall prepare awritten
gatement of the agreement and have the complainant and recipient Sgn it. The mediator shal send a
copy of the agreement to ED. ED takes no further action on the complaint unless informed that the
complainant or the recipient fails to comply with the agreement, a which time ED reindates the
complaint.

(d) The mediator shdl protect the confidentidity of al information obtained in the course of the
mediation process. No mediator shall testify in any adjudicative proceeding, produce any document, or
otherwise disclose any information obtained in the course of the mediation process without prior
goprovad of the head of the mediation agency.

(€) The mediation will proceed for amaximum of 60 days after a complaint isfiled with ED.
Mediaion endsif --



(1) 60 days dapse from the time the complaint is received,
(2) Prior to the end of the 60-day period, an agreement is reached; or

(3) Prior to the end of the 60-day period, the mediator determines that agreement cannot be
reached.

(f) The mediator shdl return unresolved complaintsto ED.

(Authority: 42 U.S.C. 6103)
§110.33 Investigation.

(&) Initial investigation. ED investigates complaints that are unresolved after mediation or
reopened because of aviolation of the mediation agreement. ED uses methods during the investigation
to encourage voluntary resolution of the complaint, including discuss ons with the complainant and
recipient to establish the facts and, if possible, resolve the complaint to the mutua satisfaction of the
parties. ED may seek the assistance of any involved State, loca, or other Federd agency.

(b) Formal investigation, conciliation, and hearing. If ED cannot resolve the complaint
during the early stages of the investigation, ED completes the investigation of the complaint and makes
formd findings. If the investigation indicates a violation of the Act or these reguletions, ED attemptsto
achieve voluntary compliance. If ED cannot obtain voluntary compliance, ED begins enforcement as
described in § 110.35.

(Authority: 42 U.S.C. 6103)

§ 110.34 Prohibition againgt intimidation or retaliation.
A recipient may not engage in acts of intimidation or retdiation againgt any person who --
(a) Attemptsto assert aright protected by the Act or these regulations; or

(b) Cooperatesin any mediation, investigation, hearing, or other part of ED's investigation,
conciliation, and enforcement process.

(Authority: 42 U.S.C. 6103)
§ 110.35 Compliance procedure.

(8 ED may enforce the Act and these regulations under § 110.35(a) (1) or (2) through --

(1) Termination of, or refusa to grant or continue, a recipient's Federd financid assstance from
ED for a program or activity in which the recipient has violated the Act or these regulations. The
determination of the recipient's violation may be made only &fter a recipient has had an opportunity for a
hearing on the record before an administrative law judge.

(2) Any other means authorized by law, including, but not limited to --



(i) Referrd to the Department of Justice for proceedings to enforce any rights of the United
States or obligations of the recipient created by the Act or these regulations; or

(i) Use of any requirement of or referra to any Federd, State, or local government agency that
will have the effect of correcting aviolation of the Act or of these regulations.

(b) ED limits any termination or refusal under § 110.35(a)(1) to the particular recipient and to
the particular program or activity ED findsin violation of the Act or these regulaions. ED will not base
any part of atermination on afinding with respect to any program or activity that does not receive
Federd financid assstance from ED.

(c) ED takes no action under paragraph (a) of this section until --

(1) ED has advised the recipient of its failure to comply with the Act or with these regulations
and has determined that voluntary compliance cannot be obtained; and

(2) Thirty days have dlapsed after the Secretary has sent a written report of the circumstances
and grounds of the action to the committees of the Congress having legidative jurisdiction over the
program or activity involved. The Secretary files areport if any action is taken under § 110.35(a)(1).

(d) The Secretary dso may defer granting new Federd financial assstancefromED to a
recipient if termination proceedingsin § 110.35(8)(1) are initiated.

(1) New Federd financid assstance from ED includes all assistance for which ED requires an
application or gpprova, including renewd or continuation of existing activities, or authorization of new
activities, during the deferral period. New Federa financid assstance from ED does not include
increases in funding as aresult of changed computation of formula awards or assstance gpproved prior
to the initiation of termination proceedings.

(2) ED does not begin a deferrd until the recipient has received a notice of an opportunity for a
hearing under § 110.35(a)(1). A deferral may not continue for more than 60 days unless a hearing has
begun within thet time or the time for beginning the hearing has been extended by mutua consent of the
recipient and ED. A deferral may not continue for more than 30 days after the close of the hearing,
unless the hearing results in afinding againg the recipient.

(Authority: 42 U.S.C. 6104)
§ 110.36 Hearings, decisions, and post-ter mination proceedings.

(8 Thefollowing ED procedura provisons applicable to Title VI of the Civil Rights Act of
1964 aso apply to ED's enforcement of these regulations. 34 CFR 100.9 and 100.10 and 34 CFR part
101.

(b) Action taken under section 305 of the Act is subject to judicid review as provided by
section 306 of the Act.

(Authority: 42 U.S.C. 6104-6105)



8 110.37 Procedurefor disbursal of fundsto an alternate recipient.

(a) If the Secretary withholds funds from arecipient under these regulations, the Secretary may
dishurse the funds withheld directly to an dternate recipient: any public or nonprofit private organization
or agency, or State or political subdivison of the State.

(b) The Secretary requires any alternate recipient to demonstrate --

(1) The ability to comply with the Act and these regulations, and

(2) The ahility to achieve the gods of the Federa dtatute authorizing the Federd financia
assistance.

(Authority: 42 U.S.C. 6104)
§ 110.38 Remedial action by recipients.

If ED findsthat a recipient has discriminated on the basis of age, the recipient shdl take any
remedid action that ED may require to overcome the effects of the discrimination. If another recipient
exercises control over the recipient that has discriminated or if the entity that has discriminated isa
subrecipient, both recipients or recipient and subrecipient may be required to take remedia action.
(Authority: 42 U.S.C. 6103)

§ 110.39 Exhaustion of administrative remedies.

(@ A complainant may file advil action following the exhaustion of adminigtrative remedies
under the Act. Adminidrative remedies are exhaugted if --

(1) One hundred eighty days have egpsed since the complainant filed the complaint with ED,
and ED has made no finding with regard to the complaint; or

(2) ED issues any finding in favor of the recipient.

(b) If ED failsto make afinding within 180 days or issues afinding in favor of the recipient, ED
promptly --

(1) Advises the complainant of thisfact;
(2) Advises the complainant of hisor her right to bring acivil action for injunctive relief; and
(3) Informs the complainant-

(1) That acivil action can be brought only in a United States digtrict court for the district in which
the recipient is found or transacts business,

(i) That a complainant prevailing in acivil action hasthe right to be avarded the codts of the



action, including reasonable atorney's fees, but that these costs must be demanded in the complaint filed
with the court;

(ii1) That before commencing the action, the complainant shdl give 30 days notice by registered
mail to the Secretary, the Secretary of Hedlth and Human Services, the Attorney Generd of the United
States, and the recipient;

(iv) That the notice shdl state the dleged violation of the Act, the relief requested, the court in
which the action will be brought, and whether or not attorney's fees are demanded in the event the
complainant prevails, and

(v) That the complainant may not bring an action if the same dleged violation of the Act by the
same recipient is the subject of a pending action in any court of the United States.

(Authority: 42 U.S.C. 6104)



